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Summary 

Much progress has been made in achieving the ambitious goals that Congress established 40 
years ago in the Clean Water Act (CWA) to restore and maintain the chemical, physical, and 
biological integrity of the nation’s waters. However, long-standing problems persist, and new 
problems have emerged. Water quality problems are diverse, ranging from pollution runoff from 
farms and ranches, city streets, and other diffuse or “nonpoint” sources, to toxic substances 
discharged from factories and sewage treatment plants. 

There is little agreement among stakeholders about what solutions are needed and whether new 
legislation is required to address the nation’s remaining water pollution problems. For some time, 
efforts to comprehensively amend the CWA have stalled as interests have debated whether and 
exactly how to change the law. Congress has instead focused legislative attention on enacting 
narrow bills to extend or modify selected CWA programs, but not any comprehensive proposals. 

For several years, the most prominent legislative water quality issue has concerned financial aid 
for municipal wastewater treatment projects. House and Senate committees have approved bills to 
reauthorize CWA assistance on several occasions since the 107 th Congress, but, for various 
reasons, no legislation other than appropriations has been enacted. At issue has been the role of 
the federal government in assisting states and cities in meeting needs to rebuild, repair, and 
upgrade wastewater treatment plants, especially in light of capital costs that are projected to be 
nearly $300 billion over the next 20 years. Congress agreed to legislation that creates a pilot 
program to provide federal loans for wastewater infrastructure (H.R. 3080/P.L. 113-121). The 
same legislation also revises certain of the water infrastructure provisions of the CWA. 

Programs that regulate activities in wetlands also have been of interest, especially CWA Section 
404, which has been criticized by landowners for intruding on private land-use decisions and 
imposing excessive economic burdens. Environmentalists view this regulatory program as 
essential for maintaining the health of wetland ecosystems, and they are concerned about court 
rulings that have narrowed regulatory protection of wetlands and about related administrative 
actions. Many stakeholders desire clarification of the act’s regulatory jurisdiction, but they differ 
on what solutions are appropriate. On March 25, 2014, the Environmental Protection Agency 
(EPA) and the Army Corps of Engineers proposed a rule intended to clarify jurisdictional issues, 
but interpretive questions about the proposal remain controversial inside and outside of Congress. 
The agencies expect to issue a final rule by April 2015. 

A number of other CWA issues have been the subject of congressional oversight and legislation, 
with some legislators highly critical of recent regulatory initiatives and others more supportive of 
EPA’s actions. Some issues have drawn policy makers’ attention following court rulings that 
addressed and in several cases expanded the regulatory scope of water quality protection efforts 
under the law. Among the topics of interest have been environmental and economic impacts of 
Chesapeake Bay restoration efforts, federal promulgation of water quality standards in Florida, 
regulation of surface coal mining activities in Appalachia, and other CWA regulatory actions. 
Congressional interest in several of these issues has been reflected in specific legislative 
proposals and debate over policy provisions of legislation to provide appropriations for EPA. In 
the 1 13 th Congress, Members from both parties raised questions about the cost-effectiveness of 
some of EPA’s actions and/or whether the agency has exceeded its authority. 
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Introduction 

Much progress has been made in achieving the ambitious goals that Congress established 40 
years ago to restore and maintain the chemical, physical, and biological integrity of the nation’s 
waters. However, long-standing problems persist, and new problems have emerged. Water quality 
problems are diverse, ranging from pollution runoff from farms and ranches, city streets, and 
other diffuse or “nonpoint” sources, to “point” source discharges of metals and organic and 
inorganic toxic substances from factories and sewage treatment plants. 

The principal law that deals with polluting activity in the nation’s streams, lakes, estuaries, and 
coastal waters is the Federal Water Pollution Control Act (P.L. 92-500, enacted in 1972), 
commonly known as the Clean Water Act, or CWA. It consists of two major parts: regulatory 
provisions that impose progressively more stringent requirements on industries and cities to abate 
pollution and meet the statutory goal of zero discharge of pollutants; and provisions that authorize 
federal financial assistance for municipal wastewater treatment plant construction. Both parts are 
supported by research activities, plus permit and enforcement provisions. Programs at the federal 
level are administered by the Environmental Protection Agency (EPA); state and local 
governments have primary day-to-day responsibilities to implement CWA programs through 
standard-setting, permitting, enforcement, and administering financial assistance programs. 1 

The water quality restoration objective declared in the 1972 act was accompanied by statutory 
goals to eliminate the discharge of pollutants into navigable waters by 1985 and to attain, 
wherever possible, waters deemed “fishable and swimmable” by 1983. Although those goals have 
not been fully achieved, considerable progress has been made, especially in controlling 
conventional pollutants (suspended solids, bacteria, and oxygen-consuming materials) discharged 
by industries and sewage treatment plants. 

Progress has been mixed in controlling discharges of toxic pollutants (heavy metals, inorganic 
and organic chemicals), which are more numerous and can harm human health and the 
environment even when present in very small amounts — at the parts-per-billion level. Moreover, 
efforts to control pollution from diffuse sources, termed nonpoint source pollution (rainfall runoff 
from urban, suburban, and agricultural areas, for example), are more recent, given the earlier 
emphasis on “point source” pollution (discharges from industrial facilities and municipal 
wastewater treatment plants). Overall, data reported by EPA and states indicate that 44% of river 
and stream miles assessed by states and 64% of assessed lake acres do not meet applicable water 
quality standards and are impaired for one or more desired uses. 2 In 2006 EPA issued an 
assessment of streams and small rivers and reported that 67% of U.S. stream miles are in poor or 
fair condition and that nutrients and streambed sediments have the largest adverse impact on the 
aquatic species in these waters. 3 Approximately 95,000 lakes and 544,000 river miles in the 
United States are under fish-consumption advisories (including 100% of the Great Lakes and 
their connecting waters), due to chemical contaminants in lakes, rivers, and coastal waters, and 
one-third of shellfishing beds are closed or restricted, due to toxic pollutant contamination. 



1 For further information, see CRS Report RL30030, Clean Water Act: A Summary of the Law, by Claudia Copeland. 

2 U.S. Environmental Protection Agency, National Water Quality Inventory: Report to Congress, 2004 Reporting 
Cycle, EPA 841-R-08-001, January 2009, http://water.epa.gov/lawsregs/guidance/cwa/305b/2004report_index.cfm. 

3 U.S. Environmental Protection Agency, Wadeable Streams Assessment: A Collaborative Survey of the Nation ’s 
Streams, EPA 841-B-06-002, December 2006, http://www.epa.gov/owow/streamsurvey/. 
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Mercury is a contaminant of growing concern — as of 2003, 45 states had issued partial or 
statewide fish or shellfish consumption advisories because of elevated mercury levels. 

The last major amendments to the CWA were the Water Quality Act of 1987 (P.L. 100-4). That 
legislation culminated six years of congressional efforts to extend and revise the act and were the 
most comprehensive amendments since 1972. Authorizations of appropriations for some 
programs provided in P.L. 100-4, such as general grant assistance to states, research, and general 
EPA support, expired in FY 1 990 and FY 1991. Authorizations for wastewater treatment funding 
expired in FY1994. None of these programs has lapsed, however, as Congress has continued to 
appropriate funds to implement them. EPA, states, industry, and other citizens continue to 
implement the 1987 legislation, including meeting the numerous requirements and deadlines in it. 

The Clean Water Act has been viewed as one of the most successful environmental laws in terms 
of achieving its statutory goals, which have been widely supported by the public. Lately, 
however, some have questioned whether additional actions to achieve further benefits are worth 
the costs, especially in view of the continuing problems of the U.S. economy. Criticism has come 
from industry, which has been the long-standing focus of the act’s regulatory programs and often 
opposes imposition of new stringent and costly requirements. Criticism also has come from 
developers and property rights groups who contend that federal regulations (particularly the act’s 
wetlands permit program) are a costly intrusion on private land-use decisions. States and cities 
have traditionally supported water quality programs and federal funding to assist them in carrying 
out the law, but many have opposed CWA measures that they fear might impose new unfunded 
mandates. Many environmental groups believe that further fine-tuning and strengthening of the 
law is needed to maintain progress achieved to date and to address remaining water quality 
problems. 



Legislative and Oversight Issues 

October 2012 marked the 40 th anniversary of passage of the Clean Water Act and 25 years since 
the last major amendments to the law were enacted. While, as noted, there has been measurable 
clean water progress as a result of the act, observers and analysts agree that significant water 
pollution problems remain. Flowever, there is less agreement about what solutions are needed and 
whether new legislation is required. Several key water quality issues exist: what additional 
actions should be taken to implement existing provisions of the law, whether additional steps are 
necessary to achieve overall goals of the act that have not yet been attained, how to ensure that 
progress made to date is not lost through diminished attention to water quality needs, and what is 
the appropriate federal role in guiding and paying for clean water infrastructure and other 
activities. For some time, efforts to comprehensively amend the act have stalled as interests have 
debated whether and exactly how to change the law. Many issues that might be addressed involve 
making difficult tradeoffs between impacts on different sectors of the economy; taking action 
when there is technical or scientific uncertainty; and allocating governmental responsibilities 
among federal, state, local, and tribal entities for implementing the law. 

These factors partly explain why Congress has recently focused legislative attention on narrow 
bills to extend or modify selected CWA programs, rather than taking up comprehensive proposals. 
Other factors also have been at work. These include a general reluctance by some Members of 
Congress to address controversial environmental issues in view of the relatively slim majorities 
held by political parties in the House and the Senate; a lack of legislative initiatives by the 
Administration on clean water issues (neither the Clinton nor the Bush Administration proposed 
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CWA legislation, nor has the Obama Administration); and the high economic cost of addressing 
water infrastructure issues. 

Two CWA issues that have been the focus of much of legislators’ interest in recent Congresses 
received some attention again in the 1 12 th Congress — water infrastructure financing, and 
regulatory protection of wetlands — but with different focus than in the recent past. After the 2010 
election, congressional leadership and priorities shifted — particularly in the House, which used 
both oversight and legislation to focus criticism on EPA regulatory activities. The 1 12 th Congress 
enacted two bills that amend the CWA. One extended the moratorium for CWA permitting of 
certain vessels for an additional year, until December 18, 2014 (P.L. 112-213), and the other 
extends authorization of funds for the Lake Pontchartrain Basin program in Section 121 of the act 
through FY2017 (P.L. 112-237). With the 1 13 th Congress divided like the 1 12 th into a Republican- 
controlled House and a Democratic-controlled Senate, and President Obama having been re- 
elected, consideration of environmental issues generally, including water quality, reflected those 
of the previous two years. In addition to enacting appropriations bills (see “Continuing Issue: 
Appropriations”), the 1 13 th Congress enacted several bills with CWA provisions. 

• Provisions of water resource legislation creating a pilot program for water 
infrastructure financing, plus some amendments to CWA Title VI (see “WIFIA 
Pilot Program and SRF Amendments in P.L. 113-121”); 

• As part of the 2014 farm bill, legislation exempting silviculture activity from 
requiring a CWA permit (see “CWA Permits for Logging Road Discharges”); 

• Legislation providing an additional three-year moratorium for CWA permitting of 
certain vessels (see CRS Report R42142, EPA .V Vessel General Permits: 

Background and Issues ); and 

• A bill eliminating a number of statutorily required reports to Congress, including 
one CWAreport (P.L. 113-188). 



Authorization of Clean Water Infrastructure Funding 

Meeting the nation’s needs to build, upgrade, rebuild, and repair wastewater infrastructure is a 
significant element in achieving the CWA’s water quality objectives. The act’s program of 
financial aid for municipal wastewater treatment plant construction is a key contributor to that 
effort. Since 1972 Congress has provided nearly $90 billion to assist cities in constructing 
projects to achieve the act’s requirements for secondary treatment of municipal sewage 
(equivalent to 85% reduction of wastes), or more stringent treatment where required by local 
water quality conditions. State and local governments have spent more than $25 billion of their 
own funds for construction, as well. Federal funds can only be used for construction purposes 
(i.e., new plants or upgrades), but not for operation and maintenance of facilities, which are 
funded from local sources. 

Still, funding needs remain very high: an additional $298 billion, according to the most recent 
Needs Survey estimate by EPA and the states, released in June 2010, a 17% increase above the 
estimate reported four years earlier. 4 This current estimate includes $187.9 billion for wastewater 



4 U.S. Environmental Protection Agency, Clean Watersheds Needs Survey 2008, Report to Congress , Washington, June 
2010, http://water.epa.gov/scitech/datait/databases/cwns/upload/cwns2008rtc.pdf. 
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treatment and collection systems ($26.7 billion more than the previous report), which represent 
more than 60% of all needs; $63.6 billion for combined sewer overflow corrections ($1.4 billion 
less than the previous estimate); $42.3 billion for stormwater management ($17 billion more than 
the previous estimate); and $4.4 billion to build systems to distribute recycled water ($700 
million less than the previous estimate). 

EPA reported several reasons for increased total needs for wastewater treatment, which were $23 
billion higher than in the previous report: improvements needed to meet more protective water 
quality standards, rehabilitation of aging infrastructure, and expanding capacity to meet 
population growth. Needs for stormwater management increased by $17 billion and were mostly 
due to emerging needs to provide “green” infrastructure (e.g., use of wetland and other natural 
systems to capture stormwater) as a supplement to traditional stormwater treatment structures, 
according to EPA. The estimates do not explicitly include funding needed to address security 
issues, or funding possibly needed for treatment works to adapt to climate change impacts. 

Debate over the nation’s efforts regarding wastewater infrastructure was a central and 
controversial part of the 1987 amendments to the act. The amendments extended through FY1990 
the traditional Title II program of grants for sewage treatment project construction, under which 
the federal share was 55% of project costs. The 1987 law initiated a program of grants to 
capitalize State Water Pollution Control Revolving Funds (SRFs), which are loan programs, in a 
new Title VI. States are required to deposit an amount equal to at least 20% of the federal 
capitalization grant in a state fund established pursuant to Title VI. Under the revolving fund 
concept, monies used for wastewater treatment construction are repaid by loan recipients to the 
states (repayment was not required for grants under the Title II program), to be recycled for future 
construction in other communities, thus providing an ongoing source of financing. The 
expectation in 1987 was that the federal contributions to SRFs would assist in making a transition 
to full state and local financing by FY1995. Although most states believe that the SRF is working 
well, continuing large funding needs have delayed the anticipated shift to full state responsibility. 
Thus, SRF issues have been prominent on the Clean Water Act reauthorization agenda in recent 
Congresses. 5 

SRF monies may be used for specified activities, including making loans for as much as 1 00% of 
project costs (at or below market interest rates, including interest-free loans), to buy or refinance 
cities’ debt obligation, or as a source of revenue or security for payment of principal and interest 
on a state-issued bond. SRF monies also may be used to provide loan guarantees or credit 
enhancement for localities. Loans made by a state from its SRF are to be used first to assure 
progress towards the goals of the act and, in particular, on projects to meet the standards and 
enforceable requirements of the act. After states achieve those requirements of the act, SRF 
monies also may be used to implement national estuary programs and nonpoint pollution 
management. Since the SRF program began, states have used $4.0 billion to assist more than 
14,500 nonpoint management projects. 

All states have established the mechanisms to administer the new loan programs and have been 
receiving SRF capitalization funds under Title VI. Congressional oversight has examined the 
progress toward reducing the backlog of wastewater treatment facilities needed to achieve the 
act’s water quality objectives, while newer estimates of future funding needs have drawn 



5 For further information on the clean water SRF program, see CRS Report 98-323, Wastewater Treatment: Overview 
and Background, by Claudia Copeland. 
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increased attention to the role of the SRF program in meeting such needs. Although there has 
been some criticism of the SRF program, and debate continues over specific concerns, the basic 
approach is well supported. Congress used the clean water SRF as the model when it established 
a drinking water SRF in 1996 (P.L. 104-182). 6 

Although the initial intent was to phase out federal support for this program, Congress has 
continued to appropriate SRF capitalization grants to the states, providing an average of $1.35 
billion annually in recent years. Table 1 summarizes wastewater treatment funding under Title 11 
(the traditional grants program) and Title VI (capitalization grants for revolving loan programs) 
since the 1987 amendments. This table does not include appropriations for congressionally 
directed special project grants in individual cities (that is, congressional earmarks), which for 
several years represented about 15% of water infrastructure funds. 7 

Table I.CWA Water Infrastructure Treatment Funding 



(billions of dollars) 




Authorizations 


Appropriations 


Fiscal Year 


Title II 


Title VI 


Title II 


Title VI 


1986 


2.400 


— 


1.800 


— 


1987 


2.400 


— 


2.360 


— 


1988 


2.400 


— 


2.300 


— 


1989 


1.200 


1.200 


0.941 


0.941 


1990 


1.200 


1.200 


0.960 


0.967 


1991 


— 


2.400 


— 


2.048 


1992 


— 


1.800 


— 


1.950 


1993 


— 


1.200 


— 


1.928 


1994 


— 


0.600 


— 


1.218 


1995 


— 


— 


— 


1.235 


1996 


— 


— 


— 


2.074 


1997 


— 


— 


— 


0.625 


1998 


— 


— 


— 


1.350 


1999 


— 


— 


— 


1.350 


2000 


— 


— 


— 


1.345 


2001 


— 


— 


— 


1.350 


2002 


— 


— 


— 


1.350 


2003 











1.341 



6 For additional information, see CRS Report RS22037, Drinking Water State Revolving Fund (DWSRF): Program 
Overview and Issues, by Mary Tiemann. 

7 Issues associated with special project grants are discussed in CRS Report RL32201, Water Infrastructure Projects 
Designated in EPA Appropriations: Trends and Policy Implications, by Claudia Copeland. Since F Y20 1 1 , Congress 
has placed a moratorium on earmarks, but the practice could resume in the future. 
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Authorizations 


Appropriations 


Fiscal Year 


Title II 


Title VI 


Title II 


Title VI 


2004 


— 


— 


— 


1.342 


2005 


— 


— 


— 


1.091 


2006 


— 


— 


— 


0.887 


2007 


— 


— 


— 


1.084 


2008 


— 


— 


— 


0.689 


2009 


— 


— 


— 


0.689 


2009 ARRA a 


— 


— 


— 


4.000 


2010 


— 


— 


— 


2.100 


201 1 


— 


— 


— 


1.522 


2012 


— 


— 


— 


1.466 


2013 


— 


— 


— 


1.376b 


2014 


— 


— 


— 


1.449 


2015 


— 


— 


— 


1.449 


TOTAL 


7.2 


8.4 


8.4 


39.2 



Source: Compiled by CRS. 

a. The American Recovery and Reinvestment Act of 2009 (P.L I I 1-5) provided $4.0 billion in supplemental 
FY2009 appropriations. 

b. FY20I3 appropriations reflect post-sequester/post-rescission amount. 

One issue of continuing interest is impacts of paying for water infrastructure projects on small 
communities, many of which have found it difficult to participate in the SRF loan program. This 
is due to a number of factors: many are characterized by narrow or weak tax bases, limited or no 
access to capital markets, lower relative household incomes, higher per capita needs, and limited 
ability to demonstrate economies of scale. They often find it harder to borrow to meet their 
capital needs and pay relatively high premiums to do so. Meeting the special needs of small 
towns, through a reestablished grant program, other funding source, or loan program with special 
rules, has been an issue of interest to Congress. 

Because remaining clean water funding needs are still so large nationally, at issue is whether and 
how to extend SRF assistance to address those needs, how to allocate SRF funds among the 
states, and how to prioritize projects and funding. Additionally, there is concern about the 
adequacy of SRF or other funding specifically for high-cost projects dealing with problems of 
overflows from municipal combined and separate sewers which can release partially treated or 
untreated wastewaters that harm public health and the environment. EPA estimates that the cost of 
projects to control sewer overflows and manage stormwater runoff is nearly $64 billion 
nationwide — nearly twice the total of SRF capitalization grants appropriated since 1987. And 
more recently, wastewater utilities have sought assistance to assess operational vulnerabilities and 
upgrade physical protection of their facilities against possible terrorist attacks that could threaten 
the water infrastructure system. 8 



8 F or additional information on many of these topics, see CRS Report RL3 1116, Water Infrastructure Needs and 
(continued...) 
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